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2 ' OFFICE OF THE ATTORNEY GENERAL OF TEXAS
g, AUSTIN
GERALD Co MANK

W ATOORNEY GENERAL

Honorabdble Geo, X, :hcppnrd

vcaptrallar of Ffublio ‘ccounts
Aazstin, Tarxas

cear Xr, Shsprard:

Ia you* laetiar of | 2 1943, 7ou request
otur opinion upon ¢ aatualNeitr{zion rresented in =
latter to you frog'vagiglia Fotpolaya Caapany dated
sune 17, 1943, :

: ﬁar Shippine Adninics-
prlies, f[he following
the clrcuzstances relga

) » ¥ at 3uston, Jeauzont and other
12 \points Jeliyariag of gasolin: ars ande to

ve whieh Are cwned or under charter by the
ay ninjatration, for usa as silp
suppling. €g9gels which ars rejulsitizced or
chartara

y the Yar “hipping \dministravicn ore
opsrated by the stzanship oounanies under the
Tollowing eonbtract tornsx

1. Contraset Torm CAN L~4-42 {G=neral Agenoy
Agre: ment) cqpuicnad *Zervics Agrasemerdt
for Yesssls of which ths 'ar ,hipping
Adxzinlstration 15 Twney or Omner I'ro Hag

AMMUMICATION 1S TO 8E CONRTRUSA P

O
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Vice', This contraoct forz is an agreeameat providing
for the operation dy the contractor of vessels ovned
by-the War Shipping Administration and/or other U,
S. Governmental Agenoles,

“2. Contract Form TCA L-/-42 (Time Charter Agree-
aent) captioned 'Service Agreensnt for Vessels time-
chartercd from others dby the War Shipping Administra-
tion,' This form of contract provides for the oper-
ation by the coantractor as agent for the government
of vessels privately owned %v others, dul which are
ander time-charier to the War Shipping Administration
and/or other U, S. Covernmental Agenoies, -

L]
« o @

®The War Skhipping Adalnistration claims that it
{8 the purochaser, ths steanship coapaniss nercly
aotine as tagants' and, therefore, sales to their
vessels are exsapt from all Federal, State ard Loeal
sales and use tz-:-s. Accordingly the steamship '

companies will not honor any such taxes included
on the sales ilavoices, '

*W#ill gou kindly review this question and advise
if thes sales of gasoline in Texas, as set out above,
may be nade free of the Texas Notor Fuel Tax, and,
if so, the form of c¢ertificate, if any, that will be
required in support of suoh sales,”

The legel incidence of our motor fusel tax is upon
the ultimate user or consuner of the notor fuel for the
propulasion of zotor vehiolss upon the highways of the -
State of Texas, and not upon the seller or vendor of moltor
fuel. Articls 7065\3-2(3) V. A, C, S

The War Shippinz Administratlion was established
by executive order on Februnary 7, 1942, to control the
operation, iuxchase,charter, requiuition, and uase of all
ocean vessels undsr the flag or control of the United
States (with cdertain axoeptions not necessary to uzention
here) . This agency was establishaed by virtus of the
anthority vested in the President by the Colgtitution and
statutes of the United States, Since it 1s an agency
or instrumentality of the federal government, it has the
samae implied c¢onstitutional immunity from State taxzation
as the United States,
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Subscotion 2(d) of Articles 2065p ¥V, A, C. S.
provided that no tax shall de isposed upon the gals,
uge, or &ilstridution of any zotor fuel, the laposing
of whish would ccnatitute an uniawful burden ca inter~
state ocoameras and whieh is not sudjeet to be taxed
onder the Coagtitution of ths 3%ale of Texas and the
thhited States, ,

we have read the two apgresnents attached {0
your opiniocs requast, end are satisfied that such
agreenants creats a ssstar and servant relatisuship
between ths ¥ar shipping Administretion osnd ths other
parties thereto, :

Bince this agenoy ie a federal agenoy or inw
strumsntality performing a federzl funotion shrough
"agants®, not ueing the motor fuel purchased upon .
ths highways of this Stade, but ag "ship suppliee™,
and jampliedly sxenpt froam State taxation, we are of
the opision that the Far Shipping Administration 1s
not liable for the =motor fusl tax on zasollne =0
purchssed by 1%, e are a0t passing upon the
sufficianey of the fora of exemptian certificate
inquired about as nons was presented to us, 2nd
ccnsider thias ar administrative prodlea,

Yours very truly,
ATTORNTY CPNTRAL OF T:XA3

Thoa. 3, fiy, dTs

Asslistant

Dined
APFROVEDSEP 11, 1943
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